


ÅA CRIMINAL APPEAL IS A CREATURE OF STATUTE : 

ÅS.5(1)(c) Criminal Appeal Act 1912: 

5  (1)  A person convicted on indictment may appeal under this Act to the court: 

(a)  against the personôs conviction on any ground which involves a question of 

law alone, and 

(b)  with the leave of the court, or upon the certificate of the judge of the court of 

trial that it is a fit case for appeal against the personôs conviction on any 

ground of appeal which involves a question of fact alone, or question of mixed 

law and fact, or any other ground which appears to the court to be a sufficient 

ground of appeal, and 

(c)  with the leave of the court against the sentence passed on the personôs 

conviction. 
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On an appeal under section 5(1) against a sentence, the court, if it is of 

opinion that some other sentence, whether more or less severe is 

warranted in law and should have been passed, shall quash the sentence 

and pass such other sentence in substitution therefore, and in any other 

case shall dismiss the appeal. 

Sentence 
 

http://www.google.com.au/url?sa=i&rct=j&q=&esrc=s&frm=1&source=images&cd=&cad=rja&uact=8&ved=0ahUKEwjIw43c49_KAhUHm5QKHc0qBvcQjRwIBw&url=http://www.psdgraphics.com/psd/gold-weight-scales-icon-psd/&psig=AFQjCNEteKr5vJni03pgr5ml-o0YpqAhkA&ust=1454732683979509


ÅThe Court of Criminal Appeal is a Court of error 

ÅAn appeal is not an avenue to simply re-argue the case 

ÅThe applicant must establish that the sentencing judge 
has made an error in the exercise of the discretion 

Sentence 
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It is not enough that the judges composing the appellate court consider that, if they had 
been in the position of the primary judge, they would have taken a different course.  It must 
appear that some error has been made in exercising the discretion. If the judge acts upon a 
wrong principle, if he allows extraneous or irrelevant matters to guide or affect him, if he 
mistakes the facts, if he does not take into account some material consideration, then his 
determination should be reviewed and the appellate court may exercise its own discretion 
in substitution for his if it has the materials for doing so. It may not appear how the 
primary judge has reached the result embodied in his order, but, if upon the facts it is 
unreasonable or plainly unjust, the appellate court may infer that in some way there has 
been a failure properly to exercise the discretion which the law reposes in the court of first 
instance. In such a case, although the nature of the error may not be discoverable, the 
exercise of the discretion is reviewed on the ground that a substantial wrong has in fact 
occurred.  (Emphasis added) 

 
House v The King (1936) 55 CLR 499 at 505 

Sentence 
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Kentwell v The Queen  (2014) 252 CLR 601 at [42]: 

ά{ǇƛƎŜƭƳŀƴ /Wϥǎ ŀƴŀƭȅǎƛǎ ƛƴ Baxter should be accepted. When a judge acts upon wrong 
principle, allows extraneous or irrelevant matters to guide or affect the determination, 
mistakes the facts or does not take into account some material consideration, the Court of 
Criminal Appeal does not assess whether and to what degree the error influenced the 
outcome. The discretion in such a case has miscarried and it is the duty of the Court of 
Criminal Appeal to exercise the discretion afresh taking into account the purposes of 
sentencing and the factors that the Sentencing Act, and any other Act or rule of law, require 
or permit. As sentencing is a discretionary judgment that does not yield a single correct result, 
ƛǘ Ŧƻƭƭƻǿǎ ǘƘŀǘ ŀ ǊŀƴƎŜ ƻŦ ǎŜƴǘŜƴŎŜǎ ƛƴ ŀ ƎƛǾŜƴ ŎŀǎŜ Ƴŀȅ ōŜ ǎŀƛŘ ǘƻ ōŜ άǿŀǊǊŀƴǘŜŘ ƛƴ ƭŀǿέΦ A 
sentence that happens to be within the range but that has been imposed as the result of a 
ƭŜƎŀƭƭȅ ŦƭŀǿŜŘ ŘŜǘŜǊƳƛƴŀǘƛƻƴ ƛǎ ƴƻǘ άǿŀǊǊŀƴǘŜŘ ƛƴ ƭŀǿέ ǳƴƭŜǎǎΣ ƛƴ ǘƘŜ ŜȄŜǊŎƛǎŜ ƻŦ ƛǘǎ 
independent discretion, the Court of Criminal Appeal determines that it is the appropriate 
sentence for the offender and the offence. This is not to say that all errors in the sentencing 
of offenders vitiate the exercise of the sentencer's discretion.  

Sentence 
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Manifest inadequacy of sentence, like manifest excess, is a conclusion 

and intervention on either ground is not warranted simply because the 

result arrived at below is markedly different to other sentences 

imposed for other cases: Hili v The Queen (2010) 242 CLR 520 at [59.   

Intervention is only justified where the difference is such that the court 

concludes that there must have been some misapplication of 

principle, even though where and how cannot be discerned from the 

reasons: Hili v The Queen at [59]. 

Sentence 
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Kentwell v The Queen  (2014) 252 CLR 601 at [43]: 
 

After having identified specific error of the kind described in House, the Court of Criminal Appeal 
may conclude, taking into account all relevant matters, including evidence of events that have 
occurred since the sentence hearing (Douar v The Queen (2005) 159 A Crim R 154 at 178 [124]; Baxter v 

The Queen (2007) 173 A Crim R 284 at 287 [19] per Spigelman CJ), that a lesser sentence is the 
appropriate sentence for the offender and the offence. This is a conclusion that that lesser 
sentence is warranted in law.  ...  The occasions calling for the Court of Criminal Appeal to grant 
ƭŜŀǾŜΣ ŀƭƭƻǿ ŀƴ ƻŦŦŜƴŘŜǊΩǎ ŀǇǇŜŀƭ ŀƴŘ ǎǳōǎǘƛǘǳǘŜ ŀ ƳƻǊŜ ǎŜǾŜǊŜ ǎŜƴǘŜƴŎŜ ŀǊŜ ƭƛƪŜƭȅ ǘƻ ōŜ ǊŀǊŜΦ 
Were the Court to grant leave in such a case, convention would require that it inform the 
appellant of its intended course so that he or she might abandon the appeal (Neal v The Queen 
(1982) 149 CLR 305 at 308 per Gibbs CJ; Parker v Director of Public Prosecutions (1992) 28 NSWLR 282 at 290 
per Kirby P, citing Reischauer v Knoblanche (1987) 10 NSWLR 40 at 45 per Kirby P (Samuels JA agreeing at 47, 

Priestley JA agreeing at 48)). 

Sentence 
 


