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theoretical component of this paper is cove

» This paper refers only to proceedings dealt with in the
summary jurisdiction and does not address in any detail
matters which are prosecuted on indictment.



MY CLIEN



In our experience, are tell-tale sig

History of treatment for mental iliness or admission
hospital.

History of brain injury or hospitalisation for serious motor vehicle accident
or other head trauma.

Attends Court with a carer; ADHC support worker; guardian etc

Required special needs classes at school or attended a
special need school.

In receipt of a Disability Support Pension (otherwise
than for a physical injury/ condition).



Does not attend court or appo
reason, or reports with no knowledge of the court or appointment da

Unable to read and/or write.

Struggles with verbal communication.
Unable to answer personal questions about themselves For

example: answering “/ dont know” or “l dont remember” in
response to basic personal questions.
Unable to answer questions about the offence or matter

before the court.
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and, if necessary, obftc
psychologist.

In R v Presser [1958] VR 45, Smith J set out the minimum standard
that an accused person needs to equal before he or she can be
tried without unfairness or injustice.

Where fithess is in issue, the Court will be asked to consider
whether, on the evidence, your client meets the standards set
out in Presser. That evidence will ordinarily be in the form of an
expert report from a psychologist or psychiafrist.

Even in the context of a list day where time is limited, you should
be asking questions of your client to identify whether they are
likely to meet the Presser standards.
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Q. Did the police te

Q. Where/when was this supposed to have happened”

Q. Do you know (the victim) or (the witnesses)?

If the client cannot answer, explain the charge(s) and then ask the client again a few minutes later.

2. To be able to plead to the charge and to understand the nature of the proceedings as an inquiry into his or her guilt of the charge.

Q. Do you know what the police say happened?

Q. Do you agree with what the police say?

Q. Can you tell me what the truth is instead?

Q. Do you know what ‘guilty’ means?

Q. Do you know what ‘not guilty’ means?

Q. Do you know what will happen if you agree with what the police say?




4. To be able to understand the substantial effect of &

- Q. Do you know what it means to take an oath?
- Q. What happens if someone lies after taking an oath?

- Q. Do you know what witnesses do in court?

5. To be able to make his defence or answer to the charge and give necessary instructions to counsel.

- Ask client to give a version of events. If client is unable to do so, this should be a fairly

obvious warning sign

It is advisable to make a note of the questions and answers in the event that you are required to

prepare an affidavit at some later stage.



written authority from your clie

medical records.
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out further investigations.

If your client tells you that he or she wishes to plead guilty, but you have ca
plea accompanied by a genuine consciousness of guilt on the basis of your observations or answers

to your questions, it would be unwise to enter a plea at the first opportunity.

Most Magistrates are willing to allow a short adjournment of at least 2 weeks to allow you to obtai
further instructions. You should obtain as lengthy an adjournment as possible to ensure that youZare

prepared on the next occasion.



In the case of Domestic Violence offences,

Practice Note Crim 1 which only allows for a 14 day adjournment without a plea being e

Use the adjournment period wisely. It is important to move swiftly in procuring the items referred
to in Chapter 3. Delay is undesirable in matters such as these, particularly if your client has

difficulties getting to court.

In the event that a further adjournment is not granted and the court seeks a plea, it may b€
necessary to enter ‘no plea’ and list the matter for a section 32 application. In the event ofa ‘no

plea’, the court will invariably interpret this as a plea of not guilty and make brief service grders.



will elect to proceed c

If the prosecution are aware of a possible fitness issue, they
indictment. This will prevent you from making a s 32 application and will also have a

proceedings in relation to fitness.



It is worth noting, however, that the prosecutic
‘special circumstances’ exist. If the court grants leave, the prosecution n
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the point where prosecution evidence is taken in a summary hearing?.

The Court will generally require a plea on a first mention for a Table offence, in compliance with the
Practice Note. In the absence of instructions, the safest option is to put on record that there is ‘no plea’

The court will invariably interpret this as a plea of not guilty and make brief service orders.

Another factor to consider is whether your client is capable of comprehending advice ang giving
instructions to elect in relation to Table 1 offence. It is likely that if your client is unabl& to provide

instructions on a plea, they will also be unable to provide instructions in relation to this.

1 Criminal Procedure Act 1986 (NSW) S 263(1)
2Criminal Procedure Act 1986 (NSW) S 263(2), (3)



The procedu
fitness is raised prior to arraignment, the cou

the matter.

The inquiry is heard by a Judge alone and where a person is held to be unfit, the matter is then referred to the Mental Hea
Tribunal. If the Tribunal determine that the person will not, during the 12 months that follow the finding, become fit to be tried, the court is

required to conduct a ‘special hearing’ unless the DPP take no further proceedings.

beyond reasonable doubt. At the conclusion of a special hearing, the judge or jury may return a verdict of either ‘not guilty’, ‘n#
the ground of mental illness’, ‘on the evidence, the person committed the offence’ or ‘on the evidence, the person mitted an

alternative offence’.






OPINION




what most of you woL
surprise to most.

These records can also be provided to a psychologist/psychiatrist is a report is prepared.



2. Contact fa

- Again, it will be necessary to have you

3. Subpoena Justice Health records if client is in custody

4. Obtain a report from the Court- appointed mental health nurse/practitioner

5. Check old CASES files (Legal Aid in-house practitioners only)

- Look for previous psychologist/psychiatrist reports that might have been
attached to the CASES file.
- If possible, obtain the physical file to see if there are reports or letters that have not
been attached to CASES.
- Sometimes, if the reports are contemporary and relevant, you may be able to re-use

them.



appropriate.

You should brief your chosen psychologist/psychiatrist in writing. Ideally,

preparing written reports for court purposes.
The expert report will form the evidentiary basis that your client is unfit to be tried.

2

It is important that you provide the psychologist/ psychiatrist with as much information as possible to ensure that the rg

thorough and detailed. An example might be including a copy of your client's ERISP DVD which clearly demong#atesAour

client’'s demeanour and behaviour at or around the time of the offence.



You should attach the following to the le

Police facts.
Relevant brief items. For example: ERISP DVD.

Criminal record.

Pre Sentence Reports.

1

2

3

4. Prior psychologist/psychiatrist reports.
)

6. Copy of the UCPR Expert Witness Code of Conduct.
7

Copy of relevant legislation and case law. For example: S.32, R v Presser

For Legal Aid in-house practitioners:

1. CASES Letter LH9 — precedent fitness letter (indictable offences).
2. CASES Letter LH3 & LH4 — precedent s.32 letter (summary offences).

SEE
EXAMPLE
LETTER






If, at the commencement or at any time du
it appears to the Magistrate:
(a) thatthe defendant is (or was at the time of the alleged commission of the offence to which the proceedings rela

(i) developmentally disabled, or

(i) suffering from mental iliness, or

(i) suffering from a mental condition for which treatment is available in a mental health facility,
but is not a mentally ill person

The wording of the section confers a power upon the Magistrate to make an enquiry into the mental health of the accuséd. The

Magistrate may inform him or herself however he or she thinks fit.

Mental Health (Forensic Provisions) Act 1990 (NSW) s 36
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In this light, it seems that the court could proce

s.32 even though the client has not given those instructions to his solicitor.



The first two questions may be answered by
s.33 of The Act. Section 33 requires only that if it “appears to the Magistrate

ill, the court is empowered to make certain orders.

In cases where a client is mentally ill, a court will often receive material and make orders without the client

providing any instructions to the practitioner.

However, a clear ethical conundrum arises if your client strictly instructs you that either he or she will not

comply with a treatment plan; or that they do not want the matter dealt with under section 32.




proceedings are ste
Is prepared to discharge your client uno
matter dispensed with in this way.

The advantages of having a matter discharged under s.32 include, but are not limited to:
» The proceedings are likely to resolve sooner- which means less court appearances for your client.
» You are unlikely to become a witness in the matter.

» There is no requirement for the Magistrate to even consider the question of a plea and/or deal with
the matter ‘otherwise at law’.

It is our view that if the Magistrate is prepared to discharge your client pursuant to s.32, then this is
the preferred course. If you have evidence that would support a s.32 application, it would seem
sensible to make one.



- “The legislation only allow
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the section 9 bond | can put them on instead”.

- “The treatment plan is insufficient”.

When applications are refused, normally after the Magistrate cites one of the above, you will

normally be asked to enter a plea. So then what?



Law So
article are helpful in our context:
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» Appeal to the Supreme Court- in the event of an error of law or de
procedural fairness

» Make another s.32 application in the local court

If these options are not appropriate or do not lead to your client being
discharged under s.32, the court will wish to either list the matter for hearing
or, in the case where a plea has not yet been taken, require a plea to be
entered.
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The most straightforward application is that yout
or she should be discharged.

The second remedy is that your client is unfit, and if the proceedings were continue the
would constitute an abuse of process. As such, the proceedings should be
permanently stayed.

There is support in the common law for both of these remedies.




- No ability to return the matter to cour

- No ‘balancing’ or ‘seriousness’ test.



appropriate remedy is
A single passage in the decision makes this clear:

“Even though, in the case of a charge being heard in the Local Court, there is
no statutory enactment either dealing with determination of the question of
fitness to be tried or as to what should occur if a person is found unfit to be
tried, it seems to me that, where a defendant is found not fit to be tried, he o
she must be discharged”

This view was adopted in the decision of Police v AR, where it was held
offender in the Children’s Court should be discharged on the basis h
unfit.



The argumen 5
unfit, the court would be bound to dis

What could possibly go wrong?!



discharge under
the Local Court to discharge an accused pe
Further, it seems that the quoted passage from Mantell v Molyneux has
origins in a provision of the Western Australian Criminal Code that relates to
indictable trials. In the absence of this statutory provision in our jurisdiction,
IS there a basis to contend that such a power exists at all?




However, the stay application is considerably more comg
than the discharge application discussed prior.

@, W ’
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The onus is
In this sense here is no distinction
The abuse of process is the inability of the court to ensur
There must be a fundamental defect that goes to the root of the proceedings, su
nothing that a trial judge can do in the conduct of the trial can relieve against its unfair
conseqguences.

Where there exists unfairness to an accused that cannot be remedied by judicial direction nor t
iImplementing of specific assistance, the unfairness would amount to an abuse of process.
Therefore, where a person is unfit to be tried, the defendant cannot receive a fair trial. This
presents as a fundamental defect and as a consequence, the proceedings should be sta

Curiously, however, in Mantell v Molyneux, where the appellant sought a permapént stay of
proceedings, the court decided that the appropriate remedy was that the ﬂéfendant be
discharged!




SEE
submissions to hand up in suppor EXAMPLE
SUBS

2. Preparing an affidavit

- It will usually be appropriate to prepare an affidavit which sets out the difficulties experienced by the solicitor in SEE
obtaining instructions from the client. The affidavit should include reference to any conversations with the client EXAMPLE
which support a finding that your client is unfit to be tried. AFFIDAVIT

7/

BE AWARE, however, that by swearing an affidavit as to the above, you may become a witness in the

proceedings. If this occurs you must cease to act for the client.

If you are required to give evidence you may not continue to act as advocate in the mattér.

See Solicitor Rule 27.1




3. My client ad

4, Can my client be fit for some purposes, but not for othe




