SOME ETHICAL PROBLEMS FOR THE CRIMINAL ADVOCATE

Justice Peter Hidden

1. Today | propose to discuss two areas which pose ethical prc':ubiems in the
conduct of criminal proceedings. No doubt there are others and, in.a constantly
changing world, there are sure to be problems not yet encountered. There are
well established ethical constraints upon the conduct of a prosecutar, enshrined
in rules B2-84 of the New South Wales Barristers’ Rules. However, for the
purpose of this conference, | propose to confine myself to difficulties which might
be faced by the defence advocate.

2. | shall refer throughout this paper to the obligations of counsel but, obviously,
what | have to say is equally relevant to a solicitor acting as an advecata, . In the
same way, the principles expressed in the Barristers' Rules to which | shall refer
are of general application. The Barristers” Rules have recently been revised, and
identical rules are in the process of being introduced in the other Australian
jurisdictions.

Plea

3 A problem frequently the sﬁbject of community debate, although one not
aften encountered in practice, is that of the client who admits to counsel that he
or she is guilty of the offence charged but is determined to plead not guilty. The
situation is dealt with in rule 78 of the Barristers” Rules, which provides:

A barrister briefed to appear in criminal proceedings whose client confesses
guilt to the barrister but maintains a plea of not guilky:

{a) should, subject to the client aceepting the constraints set out in sub-rules
(B} talh) but not ctherwise, continue to act in the client's defence;

(b) must not falsely suggest that some other persan committed the offence
charged;

{c) must not set up an affimative case inconsistent with the confession;

{d) must ensure that the prosecution is put to proof of its casse;



4.

() may argue that the evidence as a whole does not prove that the client is

guilty of the offence charged;

(f) may argue that for some reasaon of law the client is not guilty of the offence

charged;,

(g) may argue that for any other reason not prohibited by () or (c) the client

should not be convicted of the offence charged; and

{h) must not continue to act if the client insists on giving evidence denying

quilt or requires the making of a statement asserting the client's
innocence.

In previous years, the prevailing view was that it was better to return the brief
if there were sufficient time to arrange other competent representation. Under
the present rule, however, counsel should retain the brief provided that the client
accepts the constraints on the presentation of the case set out in the rule. This
appreach is consistent with the adversarial nature of criminal proceedings in the
common law system and the right of an accused to put the prasecution to proof.

More contentious is ’.che_mnverse problem posed by the client who maintains
his or her innocence of the crime charged but wishes to plead guilty. This is a
matter about which opinion in the profession is still divided but, in my view, the
answer is clear. In 1981, when | was the Senior Public Defender, | discussed it in
an article in Bar Mews entitled "Plead guilty and get it over with?" A copy of that
article is attached to this paper. | maintain the views which | then expressed and
| believe that they find support in subsequent developments.

Meissner v The Queen (1994-5) 184 CLR 132 was concemed with a charge
against the appellant of attempting to pervert the course of justice by improperly
endeavouring to influence another person to plead guilty to a charge of making a
false statutory declaration. |t is unnecessary to recite the facts of the case. Itis
sufficient to say that some of the judges examined the circumstances in which the

entry of a plea of guilty might amount to a miscarriage of justice, although the

court was not called upon in that case to consider the ethical duties of counsgel.



In the jaint judgment of Brennan, Toohey and McHugh JJ, their Honours said (at
141)

A person charged with an offence is at liberty to plead guilty or not guilty to
the charge, whether or not that person is in truth guilty or not guilty. ... A
court will act on a plea of guilty when it is entered in cpen court by a person
who is of full age and apparently of sound mind and understanding, provided
the plea is entered in exercise of a free choice in the interests of the person
entering the plea. There is no miscarriage of justica if a court does act on

such a plea, even if the person entering it is not in truth guilty of the offence,
(Footnate omitted)

Dawsan J said (at 157):

It is true that a person may plead guilty upon grounds which extend beyond
that person's belief in his guit. He may do so for all manner of reasons: far
example, to avoid worry, inconvenience or expense; to avoid publicity; to
protect his family or friends; or in the hope of ebtaining a more lenient
sentence than he would if convicted after a plea of not guilty, The entry of a
plea of guilty upon grounds such as these nevertheless constitutes an
admission of all the elerments of the offence and a conviction entered upon the
basiz of such a plea will not be set aside on appeal unless it can be shown
that a miscamiage of justice has occurred.

These passages from Meissner were referred to by the Court of Appeal of
Queensland in A v Aflison [2003] QCA 125, 138 A Crim R 278, in which the
ethical position of counsel was considered. Of the facts of that case it is sufficient
to say that Mr Allison on appeal complained that his counsel at trial had not
explained to him the benefit of a plea of guilty to a charge of assault, a course
which he claimed he might have taken even though he maintained his innocence.
Jerrard JA, with whom MeMurde P and Mackenzie J agreed, had this to say at
[23] - [26]:

I'm Not Guilty but I'll Plead Guilty

Mr Allison’s evidence on the appeal made clear that he had at all times

maintained to his counsel that he was innocent of the allegation of assault,

and he maintained that claim to this court. His complaint, that he was denied
the benefit of the opportunity to avoid a trial and to abtain the benefit on being
sentenced on a plea of guilty, is valid only to the extent that Mr Allison could

both plead guilty and elaim innocence at the same time. The judgments in the
High Court in Meissnar v K [(1995) 184 CLR 132 at 141 and 157] require this

..



court to accept that a plea of guilty entered in open court by a person of full
age and apparently of seund mind and understanding, and made in the
exercise of the free choice in the interest of that person, causes no
miscarriage of justice if a court acts on that plea, although the person entering
it is not in reality guilty of the offence. A specific example of when that would
not cause a miscarriage of justice, given by Dawson J, was when the plea
was entered in the hope of obtaining a more lenient sentence than if convicted
after a plea of not guilty [(at 157)].

However, an equally important matter, described in the same passage of the
judgment by Dawson J, is that an accused person so entering a plea must do
so understanding and intending that by that plea, he ar she is admitting guilt
of the offence charged. This is because, as observed in the judgment of
Lawton LJ in R v Inns [[1974) 60 Cr App Rep 231 at 233), in a passage cited
with approval in the joint judgment in Meissner [at 141]:

*__.the law attaches =o much importance to a plea of guilty in open
court that no further proof is required of the accused's guilt.”

Dawsaon J expressed it (at CLR 157) that the entry of a plea of guilty
constitutes an admission of all the elements of the offence.

In R v MacKenzie [2000] QCA 324 (CA No 353 of 1899, judgment delivered
11 August 2000), the President and Dutney J agreed that in Queensland
some experienced criminal law practitionars will allow a defendant claiming
innocence to enter a plea of guilty, providing that defendant understands that
the effect of the plea of guilty is an admissicn to all the world that he or she
committed the offence charged, and otherwise makes a free and informed
choice as to that plea. Those remarks were obiter, as were those of
McPherson JA in the same case, who cited instead and with approval the
remarks in Turmer (1870) 54 Cr App Rep 352 at 360 that:

“... counsel of course will emphasise that the accused must not plead
guilty unless he has committed the offence charged”.

That last statement has much good sense to commend it, but experience
shows that some people charged with serious offences (and particularly
offences of incest or indecently dealing with children) wish both to maintain to
their lawyers that they are actually innocent, and also to plead guilty. In those
circumstances it is imperative that these lawyers ensure that no plea be taken
until (written) instructions have been obtained in which the person charged
describes a wish or willingness to plead guilty, and an understanding that by
50 doing, he or ghe will be admitting guilt. If those instructions are obtained
and adhered to a lawyer may properly appear on the plea. (Footnotes
incorporated. )

His Honour's emphasis upon the importance of obtaining written instructions

was echoed by McMurdo P in a short concurring judgment (at par 2). Clearly,



this is sound advice: for the protection of counsel but | do not understand it to be
an ethical prerequisite for representing the client in these circumstances,

. In my 1991 article for Bar Mews | referred to what was then a draft rule of the
Australian Bar Association. There is-no rule to that effect in the Barristers' Rulesa.
Whether that iz an oversight or a conzidered decision | cannot say.

Dfs.c.-'-:rsum

10, Given the adversarial nature of criminal proceedings, counsel is under no
obligation to disclose to the court material adverse to the client of which the
prosecution is unaware, however relevant and significant it might be. Indeed,
counsel is bound not to do so unless the client instructs otherwise. (Here, | put to
one side the provisions for pre-trial disclosure in certain circumstances now to be

found in Part 3 of the Criminal Procedure Act 1888). In relation to defended
proceedings, these propositions are uncontroversial. It is their application to
sentence proceedings that troubles some advocates, because sentence

proceedings are usually conducted in a far less adversarial manner.

Criminal Record

11. It may happen that the prosecution does not have the client's complete
criminal record and the question arises whether, given its importance, the full
record should be disclosed. Once again._w& can leok to our northern neighbours
for guidance.

12.  In Boyd v Sandercock, ex parfe Sandercock [1990]2 Qd R 26, 46 A Crim R
206, the appellant had been convicted of a drink driving offence. He had a
canviction for a similar offence within the previous five years, a fact which
affected the range of penalty available to the magistrate. However, the

prosecutor produced no evidence of that conviction because he was unaware of



13

14.

it and the appellant was dealt with accordingly. Subsequently, the true position
came to light and the prosecution applied successfully to the magistrate to re-
open the case, relying on a provision of the relevant legislation which enabled
that course to be taken in certain circumstances. The guestion for the Full Court

was whether that provision was properly invoked.

The issue in the appeal and the autcome need not concern us. VWhat is

relevant for present purposes is a passage from the judgment of Thomas J, with

whom Connolly and Ambrose JJ agreed (at 28; EDE}t

A court is bound to decide a ease on the evidence, and only on the evidence
before it. The penalty that was imposed was entirely in conformity with both
the facts and the law. All that happened was that the prosecuter failed to
provide evidence to the court of a relevant fact. The consequence of this
should be no different from that in any other case where a party fails to call
relevant evidence. It makes no difference whether the proceedings follow a
plea of guilty or not guilty. The court is to decide the case on the evidence
before it. Of course where a party deliberately misleads the court, other
remedies may exist. For example if fraud is practised upon the court a
remedy is available either by order to review or by certiorari (Hallahan v
Campbell: ex parte Campbell (No. 2) [1964] Qd R 337, 348). Nothing like that
happened in the present case in which the prosecuter was simply not aware
of the previous conviction and elected to proceed on the assumption that
there was none, and to say expressly to the court that there were no previous
convictions. The solicitor for the appellant was in the circumstances under no
positive dufy to bring it to the atfention of the courl. (My emphasis.)

The Queensland decision was cited with approval in a decision of our own

Court of Criminal Appeal: R v Bourchas [2002] NSWCCA 373, 133 ACrim R
413, Yet again, it is unnecessary to recite the issues decided in that impartant
case. It iz an observation of Giles JA, with whom Levine and Sperling JJ agreed,

which is germane (at [92]):

Even at sentencing the offender and the Crown act within the adversary
system, and it is not consistent with that system that the offender is under a
duty to bring forward everything adverse to the offender’s interests on
sentencing. (See for example Boyd v Sandercack, ex parle Sandercock
{1990} 2 Qd R 26, where it was held that the solicitor for the offender was
"under no positive duty” to bring to the court's attention a previous conviction,
Deliberately misleading the court would have been a different matler.)

B



15.  Of course, in cases such as this the duty not to mislead the court means that
counsel must be very careful in framing submissions about the client’s
background. Mothing must be said to suggest that the client has not previously
offended in the manner disclosed by the conviction{s) of which the court is
unaware. . |n most cases it would be pruﬁentm avoid any reference to the subject
of the client's criminal antecedents.

16.  The general duty of counsel not ko knawingly or recklessly mislead a court is
zpelled out in Rule 26 of the Barristers’ Rules. However, the right of counsel to
withhold information about the client's record, without misleading the court, is
recognised in Rule 35, which provides -

A barrister who knows or suspects that the prosecution is unaware of the
client's previous convictions must not ask a prosecution witness whethear there
are previous convictions, in the hope of a negative answer,

17. It must be emphasised that | am speaking only of the ethical duty of counsel.
There may be cases in which there is nc:tt;ling to be lost, and perhaps something
to be gained, by a frank disclosure of previous convictions unknown to the
prosecutor. Whether that is done, however, is not a matter for counsel. [tis a
matter for the client to decide, after appmbriate advice,

Expent Reports

18. A related problem, more commenly encountered, is where an expert report
obtained by the accused's solicitor discloses adverse material unknown to the
prosecution. This is most likely to accur in psychiatric reports which, in the
course of recounting the client's background, may record admissions of criminal
conduct for which he or she has never been prosecuted. The problem may arise

in reports prepared for use at trial as well as for sentence proceedings.



19.  Can counsel ethically request the psychiatrist to redraw the report without the
offending material? | believe that counsel can, provided the material is not of
significance to the psychiatrist's opinion about relevant matters and its omission
would not mislead the court about his or her conclusions. Sometimes paychiatric
reports are prepared in some haste by busy practitioners, who include in their
reports everything the client has told them without careful thought about how
much of it is germane to the opinions sought from them.

20.  With some experts, the problem is solved by a detailed letter of instructions
setting out the whole of the factual material about which he or she is asked to
express an opinion. However, this is not usually a practicable option for a
psychiatric report in a criminal case. Often the psychiatrist is asked at an early
stage of the proceedings to explore any psychiatric issue which might arise,
whether at trial or for the purpose of sentence. A psychiatrist must be free to
obtain a comprehensive history from the client because it may elicit relevant
material which the client has not disclosed to the solicitor. In addition, legal
practitioners may not always appreciate the psychiatric significance of what has
been disclosed.

21.  If the expert is not prepared to excise the adverse material because it is
relevant to his or her opinion, it must then be determined whether the repart will
be usad in the proceedings. That. is a tactical decision for counsel but it is for the
client to decide, again after appropriate advice, whether he or she is prepared to
allow that material to be disclosed to the court.

22, This is a matter to be approached with the utmost care, given that an expert
witness is not an advocate for the client and owes an overriding duty to the court,

It would not be proper for the expert to excise any material, however tangential,



which might be capable qualifying his or ﬁer opinion.  The long recognised
responsibilities of an expert witness are now set out in a code of conduct, which
is to be found in a schedule to the Uniform Civil Procedure Rules. A copy of that
code {(Schedule 7) is attached.

23, That =aid, the courze which | believe is permissible is a far cry from what
accurred in relation to a psychiatric report in the notorious defamation trial before
Levine J of Marsden v Amalgamated Telavision Senvices Pty Lid [2001] NSWSC
510. Time does not permit an explanation of that aspect of the case which would
do it justice. Put very briefly, the psychiatrist had been retained by the plaintiff's
solicitor to provide a report on the question of damages, and an issue before
Levine J was the extent to which the plaintiffs depressive illness was the result of
the defamatory publications complained of, rather than other events. The
psychiatriﬂf; had been supplied with a volume of material fram which it appeared
that there were other relevant stressors in the plaintift's life, and initially his repaort
was prepared on that basis.

24.  The plaintiff's sclicitor, after consultation with the plaintiff, returned the report
to the psychiatrist with suggested amendments. The effect of those amendments
was to remove any reference to the material about other stressors, so as to relate
the plaintiff's depression exclusively to the defamatory publications. The
PE-;:ll'ChiEf.l'iET. furnished a revised report in that form. That this had occurred
emerged in the course of the evidence, with the resulk that Levine J found the
psychiatrist's evidence to be devoid of probative value: see the judgment at
[5125]ff.

25, In all the circumstances, his Honour did not conclude that there was a

deliberate attempt to mislead the Court on the part of the psychiatnist, the



plaintiff's solicitor or the plaintiff himself. As to the plaintiff and the solicitor, his
Honour found that they were motivated by a desire not to disclose to the
defendant material which would otherwise have been privileged ([5173]), and he
was content to characterise the solicitor's conduct as "silly and wanting in good
zense and judgement” ([5182]). Nevertheless, what the solicitor did was clearly
impermissible, and his Honour observed that “this calamitous course of events”
was the very type of conduct which was sought to eliminated by the amendments
to the Supreme Court Rules, then in force, introducing the expert witness code of

conduct ([5181]).

MOTE: This is an edited version of a paper originally prepared for the NSW Public
Defenders conference in Sydney in 2003, and later published at (2003) 27 Crim LJ

191.
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UNIFORM CIVIL PROCEDURE RULES 2005 - ":L"H EDULE 7
SCHEDULE 7 — Expert witness code of conduoct

(Rule 31.23)

(ol SCE. Schedule K

1 Application of code

l'his code of conduct applies to any expert wilness engagesd or appointed;

{a) lo provide an expert’s report for use as evidence in proceedings or proposed
proceedings, or

{h) to give opinion evidence in procesdings or proposed procecdings.
2 Giencral duty to the eourt

{1} An expert witness has an overriding duty 1o assist the cowrt impartially on matters
relevant o the expert wilness's area of experlise.

{2) An cxpert witness's paramount duty is to the court and not o any party to the
procecdings (ncluding the person retaining the expert witness).

{3) An cxpert witness is not an advocate for a party.
3 Duty to comply with court®s directions
An cxpert witness must abide by any dircetion of the cowt.
4 Duty to work co-operatively with other expert witnesses

An experl wilness, when complying with any direction of the court to confer with another expert
witness or to proparc a parties’ expert’s report with another expert witness in relation to any issue:

{a) must exereise his or her mdependent, professional judgment in relation to that issue,
ard

{b) must endeavour to reach agreement with the other expert witness on that issue, and

{€) must not act on any instruction or request W withhold or avoid dgreement w ath the
other expert wilness,

5 Expertys’ reports
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UKIFORM CIVTL FROCEDURE RULLS 2005 - SCHEDULE 7

(17 An expert’s report must {in the body ol the report or in an annexure to it) melude the
lollowing:

{a) the expert’s qualifications as an expert on the issue the subject of the
report,

(b} the facts, and assunptions ol fact, on which the opinions in (he repart
are based (a letter of instructions may be annexed).

{c) the expert’s rensons lor each apinion expressed,

{d) if applicable, that a particular issue falls oulside the expert’s field of
cxpeThise, :

(e} any lierature or other matcrials utilised in support of the opinions,

{1} any examinations, tests or other investigations on which the expert has
relied, including details of the qualifications of the person who carried them
L,

{g) in the case of a report that is lengithy or complex, a brief summary ol the
repart (1o be located at the beginning of the report).

(2) If an expert witness who prepares an expert’s report believes that it may be
incomplete or inaceurate without some qualification, the qualification must be stated in
the reporl.

(3) If un expert witness considers that hiz or her opinion is not a concluded opinion
because of insufficicnt research or insullicient data or for any other reason, this must be
stated when the opinion is expressed.

(4) I an expert witness changes his or her apinion on a material malter afler providing
an expert’s report to the parly engaging him or her (or that party"s legal representative),
the expert witness must forthwith provide the engaging party (ar that party”s legal
representative) with a supplementary report to that effect containing such of the
information referred to in subclause (17 as is appropriaie.

6 Experts’ conference
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(1) Withoeut limiting clause 3, an experl wilness must abide by any direction ol the court:
{a) to confer with any ather expert witness, or
{1) to endeavour o reach agreement on any mallers in issue, or

(¢} lo prepare a joint report, specifying mallers agreed and matters not
agreed and reasons for any disagreemenl, or

(d) to base any joint reporl on specified facts or assumphons of lact
{2) An experl witness must excreise his or her independent, professional judgment in

relation to such u conference and joint report, and must not act on any instruction or
request to withhoeld or avoid agreement.
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